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Background on the Canadian Criminal Justice Association (CCJA) 
 
The CCJA is one of the longest serving non-governmental organizations of professionals 
and lay-persons interested in criminal justice issues in Canada, having begun its work in 
1919 and having testified before various Parliamentary committees on numerous 
occasions. Our Association consists of approximately 300 members from across the 
country and publishes the Canadian Journal of Criminology and Criminal Justice, and the 
Justice Report. We also organize and host the Canadian Congress on Criminal Justice 
every second year. 
 
Purpose of Brief 
 
We appreciate the opportunity to provide our views on Bill C-5, An Act to amend the 
Criminal Code and the Controlled Drugs and Substances Act, an important bill previously 
introduced by the Government as Bill C-22 in the 43rd Parliament, 2nd Session.  
 
The Canadian Criminal Justice Association strongly supports the passage of this Bill. It 
has long been the position of the CCJA that mandatory minimum penalties are ineffective, 
expensive, and have the potential to aggravate discrimination in the criminal justice 
system1. We also support efforts to divert low-level drug possession charges from the 
overburdened justice system, as well as the proposed amendments that could result in 
conditional sentences of imprisonment being more widely available for appropriate cases. 
Nevertheless, as is explained below, the CCJA has concerns about what this bill does not 
accomplish.  
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Summary of the Bill 
 
Bill C-5 is a House Government Bill introduced in the House of Commons on December 
7th, 2021 by Minister of Justice David Lametti. It is a reintroduction of Bill C-22 (43rd 
Parliament, 2nd Session). Bill C-5 received Second Reading and referral to committee on 
March 31, 2022. It seeks to address issues of sentencing and imprisonment through four 
substantive changes to the Criminal Code: 
 

1. Repealing mandatory minimum sentences of imprisonment prescribed for certain 
offences that relate to firearms and other weapons, and the unauthorized sale of 
tobacco and tobacco products. 

2. Repealing all mandatory minimum sentences of imprisonment prescribed for 
offences within the Controlled Drugs and Substances Act (CDSA). 

3. Removing some of the limitations placed on the use of conditional sentences of 
imprisonment. 

4. Amending the CDSA to require that peace officers and prosecutors “consider” 
not proceeding with charges and diverting the individual from the criminal justice 
system for possession offences2. 

 
Analysis 
 
Mandatory Minimum Penalties 
 
The Bill C-5 proposes to remove mandatory minimum penalties for 20 offences3. This is 
a change that is long overdue. Mandatory minimum penalties (MMPs) have been 
thoroughly critiqued by scholars and other stakeholders for many years. Namely, MMPs 
are criticized for (1) their ineffectiveness at deterring crime, (2) their high costs, both 
socially and economically, as well as (3) for undermining principles of proportionality and 
individualization at sentencing4. 
 
Among various arguments in favour of MMPs is that they deter crime5. This assertion has 
been questioned and convincingly undermined by scholars for many years6. Notably, the 
then Minister of Justice, Irwin Cotler, stated before the Standing Senate Committee on 
Legal and Constitutional Affairs in 2005 that: “Our experience and scientific research 
show that mandatory minimum penalties are not a deterrent nor are they effective. 
Virtually all research, not only in Canada, but in other countries, shows that mandatory 
minimum penalties yield results that are the opposite of what people supporting the option 
seek to achieve”7.  
 
This evidence has not improved the case in favour of MMPs in the intervening years8. For 
a variety of reasons, sentence severity does not influence criminal behaviour. For 
example, many individuals are unaware of the penalties associated with their criminal 
behaviour; the behaviour may have been committed during a time of heightened emotion 
when ostensibly rational choices are often not made; most simply however, individuals 
may believe they will not be caught and punished9. 
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Beyond their inability to deter crime, mandatory minimum penalties are costly for the 
system that must implement them. It has been suggested that MMPs increase the 
likelihood of litigation and that an individual charged with an offence that carries an MMP 
is more likely to proceed to trial rather than plead guilty, in fear of the significant penalty 
that awaits them should they be found guilty10. Not only does this increase time for specific 
case resolution in an already overburdened criminal justice system, but increased 
litigation because of MMPs increases court delay, generally, which negatively impacts all 
victims and also those accused who are anxious to have their case resolved quickly11. 
 
Mandatory minimum penalties are designed to be punitive regardless of individual 
circumstances and force an offender to pay a high cost for crime, whether this be through 
increased fines, the imposition of custody, increased sentence length, or otherwise. 
These punitive sentences frequently outlive warrant expiry through the stigma of a 
criminal record and associated negative outcomes such as difficulty finding employment 
and stable housing12. While any sentence might cause similar issues, MMPs are uniquely 
punitive in their frequent imposition of custodial sentences, regardless of moral 
blameworthiness.  
 
In the Library of Parliament Legislative Summary for this Bill, the authors recognize that 
mandatory minimum penalties disproportionately impact racialized communities, 
contributing to their overrepresentation in Canada’s correctional system; their 
overincarceration in turn causes harm to them and their communities, exacerbating 
existing social inequalities 13 . They specify further that this overrepresentation is 
particularly salient in cases involving drugs and firearms where many MMPs are 
concentrated. While these penalties might appear colour-blind on paper, the 
disproportionate impacts they have on racialized communities furthers systemic racism 
in Canada’s criminal courts14.  
 
This leads to a third argument against the continued use of MMPs in Canada’s criminal 
justice system: such penalties undermine individualization and proportionality, important 
and well-recognized principles of our sentencing system. In addition to attempting to deter 
crime, mandatory minimum penalties were designed to curtail judicial discretion at 
sentencing in order to increase uniformity in sentencing15. While it is notable that this goal 
is undermined by the displacement of discretion to Crown attorneys at the charging and 
plea bargaining stages of a criminal file, the principal issue with reducing individualization 
is that judges are unable to tailor sentences to the specific circumstances of the person 
before them. MMPs ensure that should the blameworthiness of an accused be low 
enough to warrant a sentence below the legislated minimum, this option would not be 
available to the judge. Consequently, sentences might not be proportional to the 
circumstances, punishing a person more harshly than would otherwise be merited. 
Notably, this issue is felt acutely among racialized communities who are 
disproportionately represented in our criminal justice system and hence, 
disproportionately impacted by MMPs16. 
 
Finally, there is also the perspective that MMPs are particularly susceptible to successful 
court challenge under the Canadian Charter of Rights and Freedoms as constituting cruel 
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and unusual punishment17. Then Chief Justice Beverley McLachlin explained the matter 
this way: 
 

As this Court’s decision in R. v. Nur, 2015 SCC 15, [2015] 1 S.C.R. 773, illustrates, 
the reality is that mandatory minimum sentences for offences that can be 
committed in many ways and under many different circumstances by a wide range 
of people are constitutionally vulnerable because they will almost inevitably catch 
situations where the prescribed mandatory minimum would require an 
unconstitutional sentence18. 

 
Given the weight of the above arguments and referenced evidence demonstrating the 
ineffectiveness and damaging consequences of mandatory minimum penalties, we ask 
whether Bill C-5 should be revised to include the elimination of more of the MMPs in 
federal criminal legislation? 
 
Conditional Sentences of Imprisonment 
 
A conditional sentence permits an offender to serve their term of imprisonment in the 
community under strict conditions. Conditions may include confinement to their house, a 
curfew, and/or restrictions on owning, possessing, and/or carrying a weapon19. These 
provisions provide a sentencing alternative that allows a judge to impose a sentence that 
fits the particular circumstances of the offender and further the sentencing goals of 
denunciation and deterrence, while also permitting the offender to serve that sentence in 
the community 20 . They were introduced, in part, in recognition of the problematic 
overrepresentation of Indigenous peoples in prisons across Canada21. They are also 
beneficial for Black offenders, who are likewise overrepresented in Canadian prisons22. 
 
Brought into being in 1996 by the federal government, initial research suggested the 
conditional sentence may have partially accomplished its goal of reducing overall 
numbers of incarcerated individuals in Canada’s correctional system, though this varied 
across jurisdictions23. Indeed, in some areas incarceration rates fell while in others they 
changed little. However, the success of this novel form of custody has been undermined 
through various legislated restrictions on its use (such as Bill C-10, introduced in 2012 by 
the Harper government: 41st Parliament, 1st session, the Safe Streets and Communities 
Act, S.C. 2012, c. 1) in order for the government to appear “tough on crime”24. Authors 
suggest further that this tough on crime mentality prevents this sanction from being used 
to greater potential as it is seen as too lenient a sentence; this contrasts with the efforts 
of the judiciary to give it greater weight25. 
 
It is submitted that a conditional sentence has more positive effects on low-level offenders 
than incarceration, and therefore, expanding its availability ensures that more offenders 
will benefit from its use. For example, conditional sentence provisions enable offenders 
to maintain their employment, continue caring for children and other family members in 
need, and obtain treatment for addiction and other mental health conditions26. They aim 
to balance the interests of public safety with the interests of effective rehabilitation and 
reintegration of offenders into society27.   
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Some of the conditional sentencing provisions which Bill C-5 seeks to repeal were 
recently challenged in the Ontario Court of Appeal (ONCA). In R v Sharma, the ONCA 
sought to determine whether an Aboriginal offender should be entitled to the option of 
receiving a conditional sentence28. Former versions of the Criminal Code would have 
permitted a sentencing judge to consider a conditional sentence for the offence 
committed; however, in 2012, the law was changed (Bill C-10) to restrict the availability 
of conditional sentences for certain offences29. The appellant, Ms. Sharma, argued that 
the effect of the changes is to discriminate against Aboriginal offenders on the basis of 
race, thereby making them unconstitutional pursuant to section 15 of the Charter.  On 
appeal, she also asked the Court to strike down the provisions pursuant to section 7 of 
the Charter on the basis that they are arbitrary and overbroad in their purpose30. The 
majority of the ONCA agreed with Ms. Sharma’s arguments, striking down sections 
742.1(c) and 742.1(e)(ii) and concluding that they could not be saved by section 1 of the 
Charter31.  On January 14, 2021, the Supreme Court of Canada granted the Crown leave 
to appeal the case32. The SCC heard argument in the case during the week of March 21, 
2022 – judgement was reserved on March 23, 2022. 
 
Bill C-5 shows that the executive branch of the federal government is in agreement with 
the ONCA’s decision in R v Sharma, given that it introduced a Bill that proposes to repeal 
the provisions in question. Making conditional sentences more widely available would 
help decrease the number of incarcerated Indigenous offenders as exemplified by the 
facts of Sharma. This is in line with the Truth and Reconciliation Commission’s stated 
goal to provide alternatives to imprisonment33. Nonetheless, Parliament should consider 
repealing more of the existing restrictions on the use of conditional sentences and 
enacting provisions and policies to ensure that conditional sentences have long-term 
successful results for offenders and society as a whole. For example, some offenders, 
particularly those struggling with addiction and mental health problems, may benefit from 
increased supervision and treatment offered through a conditional sentence.  
 
Diversion 
 
We applaud the government for putting forward the “Declaration of principles” set out in 
proposed section 10.1 (CDSA) in clause 20 of the Bill. We agree that these are exactly 
the principles that should govern police and prosecutorial involvement in cases of simple 
possession of drugs, especially when dealing with individuals who are addicted to drugs. 
We hope these principles will be given a large and liberal interpretation and application 
by all criminal justice system participants who consider them. 
 
Continuing in this direction, Bill C-5 proposes that, before laying an information for 
possession of drugs, a peace officer “shall” consider whether it’s “preferable” to take no 
further action, warn the individual, or refer them to an appropriate program or agency 
(clause 20, proposed section 10.2 CDSA). Further, the Bill proposes an additional new 
section of the CDSA stating that prosecutors may not proceed with a prosecution for 
simple possession of drugs unless the prosecutor forms the opinion that the use of a 
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warning or referral to an appropriate program or agency is “not appropriate” and that a 
prosecution “is appropriate in the circumstances” (clause 20 proposed section 10.3). 
 
Requiring peace officers and prosecutors to consider alternatives to charging and 
prosecuting offenders for simple drug possession offences acknowledges the positive 
effects of utilizing alternatives to criminalization and incarceration. Although a likeminded 
federal prosecution directive already exists34, solidifying the requirement in statute makes 
it more permanent and accessible to all Canadian residents. However, in our view, more 
specific requirements, as suggested below, could and should be included in the Bill to 
ensure that appropriate alternatives are being utilized whenever possible.  
 
These amendments to the CDSA encourage the treatment of simple drug possession as 
a health issue, rather than a criminal one, in that they require police and prosecutors to 
consider diverting people to treatment programs or other support services rather than 
charging and prosecuting them for simple drug offences35. While the amendments show 
that the government recognizes the current opioid crisis in Canada and other harmful drug 
addiction consequences, there are gaps in the legislation that permit police and 
prosecutors to continue favouring the criminalization of simple drug possession. For 
example, an officer’s failure to consider alternative measures does not invalidate any 
charges that may be laid36. As a result, police and prosecutors are not held accountable 
for failure or refusal to consider alternatives to use of the criminal law. 
 
As indicated above, the proposed amendments only require police and prosecutors to 
consider alternatives to charging and prosecuting offenders for simple drug possession 
offences. In order to ensure that the amendments meet their intended goals, they may 
need stronger language and additional requirements for police and prosecutors. For 
instance, prosecutors could be required to put on the record in court why they and the 
police have opted to proceed with criminal charges, rather than taking no action, warning 
the individual or diverting them to an appropriate alternative measures program. 
 
Equity Considerations 
 

• Social, economic, cultural, institutional and historical inequities contribute to the 
overrepresentation of Indigenous peoples, Black Canadians and other members 
of marginalized groups, including those living with substance abuse and mental 
health challenges, in our criminal justice system37. 
 

• MMPs contribute to higher rates of imprisonment and disproportionately affect 
Indigenous peoples, Black Canadians and other marginalized individuals, 
including those struggling with substance abuse and addiction. 

o For example: 
▪ Between 2007-2008 and 2016-2017, Black and other racialized 

offenders were more likely to be admitted to federal custody for an 
offence punishable by an MMP. 
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▪ The proportion of Indigenous offenders admitted with an offence 
punishable by an MMP has almost doubled between 2007-2008 and 
2016-2017, from 14% to 26%. 

o Data shows that: 
▪ Indigenous adults in 2018-2019: accounted for 5% of the Canadian 

adult population, but represented 30% of federally incarcerated 
inmates. 

▪ Black adults in 2018-2019: accounted for 3% of the total adult 
population, but represented 7% of federally incarcerated inmates38. 

 

• Data shows that, between 2007-2008 and 2016-2017, Black and other racialized 
offenders were more likely to be admitted to federal custody for an offence 
punishable by an MMP. It also shows that the proportion of Indigenous offenders 
admitted with an offence punishable by an MMP has significantly increased over 
the past 10 years. (Source: Correctional Service of Canada)39. 

 

• According to the 2012 Canadian Community Health Survey, Canadians with a 
mental health or substance use issue are nine times more likely to come into 
contact with police for problems with their emotions, mental health or substance 
use, and four times more likely to be arrested than Canadians without a mental 
health or substance use issue40. 
 

• Conditional sentences encourage the use of principles of restorative justice in 
sentencing, and are a tool to address the over incarceration of Indigenous 
offenders and to reduce overreliance on incarceration, where appropriate41. 

 

• Conditional sentences are a tool to help sentencing judges realize the aims of 
the Gladue principles and promote an alternative to the continued colonial 
incarceration of Indigenous peoples42. 

 

• The constitutionality of limiting conditional sentences is currently being considered 
by the SCC in R v Sharma43. 

 
Conclusion  
 
While the CCJA supports the intent and content of Bill C-5, we nevertheless have 
concerns about what this Bill does not accomplish. Specifically, despite the proposed 
repeal of mandatory minimum penalties for 20 offences, many MMPs remain in effect that 
should also be considered for repeal. Further, for the proposed diversion efforts to 
succeed, diversion programs must be in place, funded sufficiently, and be known to those 
making the decision to divert. 
 
Without these further efforts, the discretion of judges to apply individualized and 
proportionate sentences will continue to be undermined and the criminal justice system 
will continue to be burdened by matters that could be dealt with more appropriately 
elsewhere. Finally, while some of the current restrictions on the availability of conditional 
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sentences would be removed if Bill C-5 is passed, other restrictions would remain that 
unnecessarily restrict the availability of this potential alternative to imprisonment (e.g. see 
s.742.1(b) of the Criminal Code which prevents judges from using a conditional sentence 
whenever the offence is punishable by a minimum term of imprisonment). Without 
removing these restrictions, the true potential of conditional sentences of imprisonment 
cannot be known. 
 
Recommendations 
 

1. While we support Bill C-5’s proposed repeal of certain MMPs, we urge the federal 
government to proceed immediately to review (see recommendation 5 below) 
existing MMPs in federal criminal legislation with a view to considering their repeal 
based on the rationales outlined by the Minister of Justice when introducing Bill C-
544 and discussed in the analysis presented above. 
 

2. Conditional sentences of imprisonment should be permitted for a wider array of 
cases and many of the restrictions placed upon their use ought to be removed. 
This would allow not only for greater use of this alternative to imprisonment, but 
additionally for adequate research, analysis and assessment of its efficacy, which 
has otherwise been difficult to undertake due to its frequently changing 
parameters. 
 

3. The provisions in Bill C-5 that would direct police and prosecutors to consider 
diversion from the criminal justice system, including taking no action in appropriate 
cases, need to be strengthened to normalize this exercise of discretion as an 
indispensable and invaluable step in the criminal justice process. 
 

4. Additional alternative measures to the adult criminal justice system must be 
seriously examined and implemented, where appropriate, along with increasing 
the availability of the resources necessary to support such alternatives. 
 

5. Finally, we recommend that the Minister of Justice undertake a comprehensive 
review of the effects of the implementation of all of the amendments proposed in 
Bill C-5. Among other things, this review should analyze remaining MMPs in 
federal criminal legislation and remaining limits in the Criminal Code on the use 
of the conditional sentence of imprisonment, with a view to repeal based on the 
various rationales outlined by the Minister of Justice in support of Bill C-5. The 
review should also evaluate how the enactment of the provisions of this Bill 
impact equity-seeking groups in Canada. To ensure transparency, a report on 
the results of this review would be tabled in Parliament within three years of the 
coming into force of Bill C-5. A helpful precedent for such a review can be found 
in section 31.1 of Bill C-46, An Act to amend the Criminal Code (offences relating 
to conveyances) and to make consequential amendments to other Acts (S.C. 

2018, c. 21).  
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